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Thank you for the invitation to make a submission on the need for laws in Western Australia 
to allow citizens to make informed decisions regarding their own end of life choices. The 
focus of this submission is on the provisions within the Guardianship and Administration Act 
1990 (WA) for the making of treatment decisions, including those for end of life, on behalf of 
an adult who has lost capacity to make these decisions and to highlight the importance of an 
adult having capacity to make their own end of life decisions in regard to any model for 
Voluntary Assisted Dying. 

Introduction to the Guardianship and Administration Act 1990 (WA) 
The Guardianship and Administration Act 1990 (WA) (the Act) enables a substitute decision 
maker to be appointed to make decisions in the best interests of an adult with a decision
making disability. The principles set out in the Act ensure that every person is presumed to 
be capable of making day to day decisions regarding their health and other lifestyle matters 
and financial decisions unless it is proven otherwise to the State Administrative Tribunal. The 
Tribunal appoints a guardian or administrator when the needs of a person can no longer be 
met in a less restrictive way and the views and wishes of the person concerned are taken 
into account as far as possible when making decisions on their behalf. 

In addition , the Act enables an adult with capacity to appoint an enduring guardian, under an 
enduring power of guardianship, and enduring attorney (donee) , under an enduring power of 
attorney, to make decisions on their behalf. An adult with capacity can also make an 
advance health directive which will enable them to provide consent, or refuse consent, to 
future treatment which may include stating that they do not want certain specified 
treatments. The enduring power of guardianship and advance health directive have effect 
when, and if, the person making them loses capacity. The Act also provides the priority of 
persons who may make treatment decisions in relation to a patient who needs non urgent 
treatment and is unable to make reasonable judgments. 
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Definitions of treatment and treatment decision
Section 3 of the Guardianship and Administration Act 1990 defines "treatment" and
"treatment decision" as follows:

treatment means—

(a) medical or surgical treatment, including —

(i) a life sustaining measure; and
(ii) palliative care;

or

(b)	 dental treatment; or
(c)	 other health care;

treatment decision, in relation to a person, means a decision to consent or refuse
consent to the commencement or continuation of any treatment of the person.

As part of its suite of information about the Guardianship and Administration Act 1990 (WA),
the Office of the Public Advocate has developed a comprehensive summary to assist
professionals, service providers, family and friends to understand the process to follow when
treatment is being considered for an adult with a decision-making disability (Reference 1).

Advanced planning regarding treatment
The Acts Amendment (Consent to Medical Treatment) Act 2008 (WA) (Amendment Act)
amended the Guardianship and Administration Act 1990 (WA) to introduce new statutory
power to enable adults with full capacity to make an advance health directive and an
enduring power of guardianship. These powers have been available since 15 February 2010
when Part 2 of the Amending Act came into operation.

An advance health directive enables an adult with full capacity to make decisions about
future treatment. In making an advance health directive an adult person can provide
consent or refuse consent to specified treatments that may be required in the future. An
advance health directive will come into effect only when the maker of the power is unable to
make reasonable judgments about a treatment decision when that treatment is required.
Subject to some limited circumstances which provide important safeguards, health
professionals are required to comply with the treatment decisions contained in a person's
advance health directive. If there is any doubt about the validity of an advance health
directive, an application can be made to the State Administrative Tribunal for clarification.

An enduring power of guardianship enables an adult with full capacity to appoint a person/s
of their choice to make personal, lifestyle and treatment decisions on their behalf if the
appointer of the power loses the ability to make these decisions for themselves because of
illness or injury at some time in the future. However, an enduring guardian is not appointed
to make specific treatment decisions – rather they are appointed with authority to make any
treatment decision. Consequently, a valid advance health directive has precedence over
decisions that may be made by an enduring guardian because of the more precise nature of
the decisions made by a person in an advance health directive.

Following the commencement of these legislative amendments in 2010, the Office of the
Chief Medical Officer of the Department of Health and the Office of the Public Advocate
worked in partnership to inform professionals, service providers and community members
about these powers. The Department of Health has had the lead role with professional
education about advance health directives and the Office of the Public Advocate in terms of
enduring powers of guardianship. The Department of Health continue to lead the ongoing
reforms in Advanced Care Planning.
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The role of the Public Advocate in treatment decisions
There are legislative provisions for situations where a person requires medical treatment but
has not made either an advance health directive or an enduring power of guardianship and
they can no longer make decisions about their medical treatment due to a decision-making
disability. The Guardianship and Administration Act 1990 (WA) recognises that adults who
are not capable of making reasoned decisions for themselves may need support and
assistance to ensure their quality of life is maintained and they are protected from the risk of
neglect, exploitation and abuse.

Under the Guardianship and Administration Act 1990 (WA), on application for a guardianship
order, the State Administrative Tribunal may appoint a person to act as a guardian for an
adult who is incapable of looking after his or her own health and safety. This can include
appointing the Public Advocate as guardian of last resort when there is no one else suitable
or willing and available to act as a person's guardian. The role of the Public Advocate may
be limited to specific areas of the represented person's life, such as making a decision only
in respect of accommodation or only in respect of treatment decisions. In a relatively small
number of instances, the Public Advocate may be appointed to make decisions about all
areas of the person's life via a plenary order.

If appointed as a plenary guardian, or as a limited guardian with the authority to make
treatment decisions under section 45(2)(d) of the Guardianship and Administration Act 1990
(WA), the Public Advocate may consent or refuse consent to the commencement or
continuation of any treatment of a represented person including life-sustaining measures and
palliative care. Consent to palliative care is given if the Public Advocate is satisfied that the
proposed treatment is in the best interests of the represented person as provided in section
51 of the Act. The Public Advocate's Position Statement Role of the Public Advocate as
Guardian of Last Resort with Authority to Make Treatment Decisions provides further details
of the role (Reference 2). The Position Statement provides information about decisions by
the Public Advocate, as guardian of last resort, in respect to resuscitation decisions as part
of palliative care plans.

Treatment decisions are the most common single issue leading to the appointment of the
Public Advocate as guardian of last resort. At 30 June 2017, 83 per cent of all orders
appointing the Public Advocate as guardian included the authority to make treatment
decisions. With the increasing number of elderly people for whom the Public Advocate is
appointed guardian, decisions regularly have to be made regarding treatment decisions for
people who have a range of medical conditions, chronic illnesses or are terminally ill. As
guardian of last resort, the Public Advocate is required to weigh up the wishes of the
represented person as far as they are known, and those of their family members and friends,
alongside the views of the treating physicians about what is in a person's best interests
regarding treatment or end of life care. Decisions include refusing consent to the
commencement or continuation of treatment, but have to be based on the treatment options
that the treating health professional has provided (ie a person cannot seek a treatment that
is not indicated for the person).

The Public Advocate's Position Statement Role of the Public Advocate as Guardian of Last
Resort with Authority to Make Treatment Decisions: Palliative Care (Reference 3) provides
further details about the role of the Public Advocate in respect to making decisions to protect
the human rights of adults with a decision-making disability when they are in need of
palliative care.
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Statutory review of the Guardianship and Administration Act 1990 (WA)
Section 14 of the Acts Amendment (Consent to Medical Treatment) Act 2008 (WA) required
a statutory review of the operation and effectiveness of the Guardianship and Administration
Act 1990 (WA) and relevant sections of the Criminal Code to be undertaken within three
years from the commencement of the Amendment Act. The statutory review was undertaken
in 2013 and a report on the review was tabled in the Parliament on 2 December 2015. The
recommendations in the report aim to enhance the operation of the Act and the safeguards
for adults with a decision-making disability, address a number of anomalies that resulted
from the 2008 amendments and clarify the intent of a number of provisions.

The statutory review found that generally health directives have been well received by the
community other than some difficulties in respect to the format of the form.

As stated earlier, an advance health directive enables a person to make specific decisions
regarding future treatment; and an enduring guardian will have authority to make any
treatment decision that may be required once the enduring power of guardianship comes
into effect. With this in mind, recommendation 75 in the report of the statutory review of the
Act seeks a minor amendment to section 110T in the Guardianship and Administration Act
1990 (WA) which will clarify the authority of the two instruments.

In respect to enduring powers of guardianship, the statutory review found that improvements
to the Guardianship and Administration Act 1990 (WA) should be made to provide a notice
provision in Part 9A; that an enduring power of guardianship terminates on the death of
appointer of the power; that the State Administrative Tribunal should have the power to
revoke or vary an enduring power of guardianship; that a person may appoint only two joint
enduring guardians; and the witnessing requirements should be enhanced to require that
both witnesses are independent of the power.

Enduring Powers of Attorney
The Guardianship and Administration Act 1990 (WA) provides for enduring powers of
attorney. It should be noted that in Western Australia, enduring powers of attorney provide
that an adult person with capacity can appoint one or two people of their choice to make
property and financial decisions on their behalf from its commencement or if they lose
decision-making capacity at some time in the future. The decisions that can be made by the
donee/s (the appointed person/s) do not include health treatment decisions or other lifestyle
matters such as accommodation, employment, education, or with whom the person may
associate. These matters are dealt with under an enduring power of guardianship.

Voluntary Assisted Dying
The Guardianship and Administration Act 1990 (WA) does not provide for adults to hasten
their death although it does provide for adults to determine when they do not consent to
treatment through an advance health directive, and an appointed guardian/enduring
guardian may make a treatment decision, in the knowledge that this may result in the person
dying eg deciding that a person is to be 'not for resuscitation'. Where the person needs
urgent treatment and the health professional believes this is required as a result of an
attempted suicide, the treatment can be provided even where this contradicts the treatment
decision made in an advance health directive or the treatment decision of a substitute
decision maker.

Provisions within the Guardianship and Administration Act 1990 (WA) also limit the authority
of a plenary guardian or enduring guardian. Subsections 45(3),(4A) and (4) state specific
areas in which decisions cannot be made including consenting to the sterilisation of the
represented person (except where the State Administrative Tribunal has agreed as
prescribed in Division 3); making a will on behalf of the represented person; voting in any
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election; and giving consent to the adoption of a child, the making of a parentage order for
surrogacy arrangements, or the marriage of a minor or the represented person's own
marriage. Given the intent that these very personal decisions can only be made by the adult,
and not by a substitute decision-maker or through an advance health directive, a decision
which contemplates the ending of life by the person's choice within a legal framework of
Voluntary Assisted Dying should only be a decision that can be made by that adult and only
when that adult has the capacity to make such a decision.

Such an approach would be consistent with the Voluntary Assisted Dying Bill 2017 (Victoria)
in which the ability of an adult to have decision-making capacity in relation to voluntary
assisted dying throughout the process is one of many important safeguards to protect
against abuse and ensure that an adult's decision is voluntary, informed and enduring. In
addition, clause 138 in the Victorian Bill proposes that the Medical Treatment Planning and
Decisions Act 2016 (Victoria) be amended to be explicit that the making of a statement in an
advance health directive, or, a decision by a medical treatment decision maker about
voluntary assisted dying does not apply.

If such a framework were to be developed for Western Australia, the Public Advocate should
not be provided with the power to make decisions regarding assisted dying on behalf of a
represented person as the substitute decision-maker. If the Western Australian Parliament
adopts Assisted Dying legislation it should be a voluntary assisted dying scheme and access
to the scheme should only be available to an adult, aged 18 years or more, who has legal
capacity to make a decision throughout the process of seeking support to access voluntary
assisted dying and to meet stringent criteria in terms of their health condition as articulated in
the Victorian legislation and framework.

In closing, I reiterate the Public Advocate has an important role to play in protecting the
human rights of adults with decision-making disabilities. When making treatment decisions,
the Public Advocate must have regard to the best interests of the represented person. With
the ageing of the population, increasingly the Public Advocate, as guardian of last resort, will
be required to make end of life care decisions which may include commencement or
continuation of treatment, consenting to palliative care, and at times consenting to no
(further) treatment. It is important that the Public Advocate continues to have the power to
make these decisions for adults with decision-making disabilities to ensure that the
represented person is provided with appropriate health care.

Yours sincerely

Paulire- 13agdonavicius
PUBLIC ADVOCATE

23 October 2017
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